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In  common wi th  bus inesses  g lobal ly ,  the ongoing Covid-19 pandemic has p laced many German

companies  under s igni f icant  pressure:  in  genera l ,  managing direc tors  have not  exper ienced a

pandemic of  th i s  nature prev ious ly  and,  there i s  no precedent  for  ident i fy ing and deal ing wi th  the

chal lenges i t  presents .  Never the less ,  managing direc tors  f ind themselves   having to make quick and

far-reaching decis ions to  mi t igate the r i sks  ar i s ing f rom unforeseeable changes to  the i r  company’s

bus iness .

However, a company’s response to the Covid-19 pandemic also entails a concrete

risk of personal liability risk for its managing directors. Therefore, a company’s

management must make informed and careful delibera�ve decisions considering

different key factors, including the suspension of insolvency filing obliga�ons under

current German law.

INSOLVENCY F I L ING OBL IGAT IONS

Managing directors owe a general fiduciary duty to their company and must act for

its benefit. They are required to perform their du�es with general care and act with

the diligence of a reasonably prudent businessman. In addi�on, when a company

becomes illiquid (zahlungsunfähig) or overindebted (überschuldet), the managing

directors must file a request for the opening of insolvency proceedings without

undue delay (unverzüglich), at the latest within three weeks a�er the occurrence of

the relevant illiquidity (Zahlungsunfähigkeit) or over-indebtedness (Überschuldung).

A company is considered illiquid (zahlungsunfähig) if it is not able to pay its debts as they fall due. In accordance with the case-

law of the Federal Court of Jus�ce (Bundesgerichtshof), a liquidity gap of up to 10% is tolerated, i.e. the company is able to pay at

least 90% of its due obliga�ons. Nevertheless, a liquidity gap of more than 10% may be tolerated under certain circumstances as

well, for example if the company is able to meet at least 90% of its due obliga�ons within three weeks. In contrast, a company is

deemed over-indebted (überschuldet), if its exis�ng liabili�es exceed the value of its assets, unless the con�nuance prognosis for

the company is posi�ve (posi�ve For�ührungsprognose).

TEMPORARY SUSPENS ION OF INSOLVENCY F I L ING OBL IGAT IONS
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" The  t empo ra r y
s u spen s i on  o f  t h e
i n s o l v en c y  f i l i n g
ob l i ga t i o n  exp l i c i t l y
app l i e s  t o  o v e r -
i ndeb t ed
( übe r s c hu l d e t )
compan i e s  on l y . "

The obliga�on to file for insolvency was temporarily suspended un�l 30 September 2020 in order to give companies the

possibility to pursue all available restructuring and refinancing op�ons. Under the amendment to the Covid-19 Insolvency

Suspension Act (Gesetz zur Änderung des COVID-19-Insolvenzaussetzungsgesetzes), the suspension of the obliga�on to file for

insolvency has now been extended un�l 31 December 2020. However, the suspension of the obliga�on to file for insolvency only

applies to business insolvencies caused by the Covid-19 pandemic and if there are prospects of elimina�ng an exis�ng insolvency

(Zahlungsunfähigkeit) which otherwise would trigger the requirement to file for insolvency proceedings. Since these two

condi�ons are generally difficult to prove, German law provides for a (rebu�able) presump�on in favour of managing directors:

it is (rebu�ably) presumed that the condi�ons are fulfilled if the company was not illiquid (zahlungsunfähig) on 31 December

2019.

Nevertheless, the suspension of the insolvency filing obliga�on does not prevent companies from making a voluntary filing for

insolvency.

APPL ICABLE  TO OVER- INDEBTED (ÜBERSCHULDET )
COMPANIES

In addi�on, the temporary suspension of the insolvency filing obliga�on explicitly

applies to over-indebted (überschuldet) companies only. Managing directors of

illiquid (zahlungsfähig) companies or companies which become illiquid

(zahlungsfähig) are obliged to file for insolvency pursuant to the general statutory

provisions, regardless of whether or not the Covid-19 pandemic was the cause of the

company’s illiquidity (Zahlungsunfähigkeit).

R ISK  OF PERSONAL L IAB I L I TY  FOR MANAGING
DIRECTORS

Managing directors of illiquid (zahlungsunfähig) or over-indebted (überschuldet) companies are exposed to considerable liability

risks. A managing director is obliged to file for insolvency for the relevant company and failure to do is punishable under German

criminal law in the event of either inten�onal or negligent viola�on.

Furthermore, the managing director will be required to reimburse the company for payments which were made a�er it became

illiquid (zahlungsfähig) or a�er it was deemed over-indebted (überschuldet). However, this does not apply to payments which

were made with the due care expected of a prudent businessman. Under the Covid-19 Insolvency Suspension Act (Gesetz zur

vorübergehenden Aussetzung der Insolvenzantragspflicht und zur Begrenzung der Organha�ung bei einer durch die COVID-19-

Pandemie bedingten Insolvenz), payments which are made in the ordinary course of business, in par�cular those payments

which serve to maintain or resume business opera�ons or to implement a restructuring, are deemed to be consistent with the

due care of a prudent businessman.

FURTHER MODIF ICAT IONS OF THE  GERMAN INSOLVENCY REGIME

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 2



"Manag i ng  d i re c t o r s
o f  bu s i n e s s e s  w i t h
l i q u i d i t y  i s s u e s
s hou l d  be  awa re  t ha t
t h e  p ro v i s i o n s  on  t h e
t empo ra r y
s u spen s i on  o f
i n s o l v en c y  f i l i n g
ob l i ga t i o n s  a re  no
l onge r  app l i c ab l e  t o
i l l i q u i d  compan i e s . "

On 14 October 2020, the Federal Government presented a dra� bill on the law on the further development of restructuring and

insolvency law (Referentenentwurf für das Gesetz zur Fortentwicklung des Sanierungs- und Insolvenzrechts), comple�ng the

transposi�on of European Direc�ves into German law. The dra� bill provides for adjustments to German insolvency law to be

developed and supplemented to take account of the special situa�on presented by the economic consequences of the Covid-19

pandemic.

In par�cular, the managing director of an over-indebted (überschuldet) company will

be required to file a request for the opening of insolvency proceedings at the latest

six weeks a�er the occurrence of over-indebtedness (Überschuldung) of the

company, whereas the �me period for filing for insolvency proceedings due to

illiquidity (Zahlungsunfähigkeit) will remain three weeks a�er the occurrence of

over-indebtedness (Überschuldung).

The changes to German restructuring and insolvency law have not been

implemented yet and will only become effec�ve as from 1 January 2021 upon the

approval of the German Parliament (Bundestag) and the German Federal Council

(Bundesrat).

COMMENT

In these unprecedented and challenging �mes, managing directors are having to

respond to fast changing circumstances and must consider the company’s best interests in this context. Although the pandemic

may present opportuni�es for companies as well, it is essen�al that managing directors are mindful and assess risk management

measures to minimise their exposure to personal liability for any decisions taken. Alterna�ves to the usual business prac�ce and

appropriate measures will vary depending on the individual circumstances of a company such as the loca�on of the business or

coopera�on of the stakeholders. Whereas insolvency proceedings are not o�en commenced solely based on over-indebtedness

(Überschuldung), managing directors of businesses with liquidity issues should be aware that the provisions on the temporary

suspension of insolvency filing obliga�ons are no longer applicable to illiquid (zahlungsfähig) companies. Managing directors

should therefore always control the liquidity of their company and, if necessary, prepare for an insolvency filing in �me to avoid

the risk of personal liability.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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