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While 2020 proved to be a challenging year for offshore oil and gas markets, the same cannot be

said about offshore renewables, which saw substantial growth.

"It is expected that a
number of offshore
support vessels
(“OSVs”) and
crewboats will be

redeployed from the

offshore oil and gas

sector to service the
offshore wind industry
and that existing
offshore wind
installation vessels will
be upgraded as
turbines continue to

scale up."

Offshore renewable projects achieved an estimated record project sanctioning of
USS56bn, which, for the first time, represents a higher amount than offshore oil and
gas (totalling an estimated US$43bn). Investments in the offshore wind sector in
particular continued to accelerate in 2020 and the expectation is that these trends

will continue into 2021 and beyond.

There are two main types of vessels required to service the offshore wind industry:

a) vessels used in the construction and turbine installation phase; and

b) vessels employed for operation and maintenance.

Bearing in mind that offshore wind projects due to start in 2022 have an average
turbine size of 6.1 MW as compared to the 2005 industry standard of 3 MW, the
demand for specialised vessels is increasing rapidly. Studies have shown that the
global fleet of installation vessels (including vessels currently on order) will be
insufficient to meet demand by 2025, with the heavy-lifting vessel segment being

the key bottleneck for the industry’s development.

It is expected that a number of offshore support vessels (“OSVs”) and crewboats will be redeployed from the offshore oil and gas

sector to service the offshore wind industry and that existing offshore wind installation vessels will be upgraded as turbines

continue to scale up. However, these will not be sufficient to supply future offshore wind industry needs and new vessel orders

will need to be placed. Whether experienced or new to the industry, this represents an opportunity for shipowners.

This article explores some of the challenges faced by shipowners when drafting and negotiating shipbuilding contracts

simultaneously with an underlying charter (or even as part of a tender process) for offshore wind vessels.

THE IMPORTANCE OF THE INTERPLAY BETWEEN SHIPBUILDING CONTRACTS AND

CHARTERS
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Similar to the oil and gas sector, the principal commercial issue for a shipowner operating in the offshore wind sector
(particularly for those with vessels used during the construction phase) is the relative lack of long-term employment. This means
there is a significant element of speculation when constructing newbuildings for the offshore wind construction phase because
the renewal of short-term engagements and market rates in the future are unknown. We anticipate investment in the larger

projects will be predicated on either medium-term charter commitments or a view on the strong pipeline.
In this context, the interplay between the two main commercial agreements:

 the Shipbuilding Contract — between the shipyard (the “Builder”) and the shipowner (the “Owner”) for the design and

construction of the vessel; and

o the Charter — between the project company or the operator of the project (the “Charterer”) and the Owner setting out the

terms on which the Charterer agrees to hire the vessel from the Owner;

Will be fundamental to the diligence required by both owners and investors alike, and when drafting and negotiating the two

agreements simultaneously there will be a number of points that the Owner will want to pay particular attention to.

SECURING THE SLOT AT THE YARD

As the demand for specialised vessels increases, it is likely that in order to secure or

maintain the required delivery slot from a shipyard, the Owner might have to start to "As the demand for

negotiate with the Builder before the Charter is in place. From the Charterer’s specialised vessels

perspective, it (or even the project developer, when this is not the Charterer) may increases, it is likely

) . . ) ) that in order to secure
also want to enter into long lead reservation agreements, especially for installation

or maintain the
vessels. . .
required delivery slot

from hi r h
CONSTRUCTION PHASE SUPERVISION om o shipyard, the
Owner might have to
start to negotiate with
the Builder before the

Charter is in place."

Similar to other projects where there is a long-term charter, the Charterer may seek
supervision rights during the construction phase, including the right to inspect the
vessel during construction and to attend sea-trials. The Owner should consider

whether permission to do so should be included in the Shipbuilding Contract.

The Owner will also require permission from the Builder to share plans, drawings, technical information and test results with the
Charterer. If the Charterer has requirements regarding quality control/assurance and HSE, these may also have to be included in
the Shipbuilding Contract, and a charterer may request the right to require certain modifications, though this will depend on the

length of the Charter.

PERFORMANCE GUARANTEES AND LIQUIDATED DAMAGES
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A key interface consideration between the Shipbuilding Contract and the Charter is the performance warranties that the vessel is
required to meet under each contract. The Shipbuilding Contract will typically include guarantees from the Builder in relation to
speed, fuel and power consumption and deadweight and, depending on the type of vessel, may also include lifting capacity and
performance in specific weather, with the Owner providing similar warranties to the Charterer under the Charter. If the vessel is
not capable of reaching the performance levels as required by the Shipbuilding Contract, the Owner will have the right to receive
liquidated damages up to a certain capped amount. If the vessel’s deficiency is greater than the deficiency threshold provided for

in the Shipbuilding Contract, the Owner should have the right to reject the vessel and cancel the Shipbuilding Contract.

From an Owner’s perspective it is important that, when negotiating the Charter and the Shipbuilding Contract, the Owner
ensures that not only are they warranting the same level of performance as the Builder, but also that the remedies under the
Shipbuilding Contract are consistent with their exposure to the Charterer in respect of these deficiencies. If the Owner can
cancel the Shipbuilding Contract for performance failures, it may still leave the Owner exposed to liability under the Charter
unless the delivery obligations therein are aligned with the Shipbuilding Contract, or the Charterer has agreed to a right to
terminate the Charter or provide substitute tonnage. It would be unusual to see the Builder being liable for consequential
damages beyond the contractual liquidated damages and this will be important to address in order to mitigate exposure for the

Owner.

DELIVERY DATE / DELAY IN DELIVERY

"If the vessel is not
Although unusual in ordinary maritime construction projects, the Charterer may

capable of reaching the

performance levels as want to negotiate a right to defer the delivery of the vessel under the Charter as a

required by the number of factors may delay or alter a wind farm construction programme. If this is
Shipbuilding Contract, a feature of the Charter, the Owner should (and will want to) replicate a similar right
the Owner will have the under the Shipbuilding Contract, and, additionally, should consider how to apportion
right to receive any additional costs incurred as a result of such deferral. However, said right may be
liquidated damages up hard to negotiate with the Builder as most shipyards will have critical path issues,

to a certain capped such that an unexpected delay on one project can potentially have severe

t." . L . - . .
amoun implications on follow on projects. The Owner ought to take this into consideration

before agreeing to such right by the Charterer under the Charter.

The Shipbuilding Contract may contemplate that the vessel will be delivered by the Builder early at the Builder’s option and
without further agreement by the Owner. If the Charterer is not required to accept delivery early under the Charter, there may
be a (longer) gap before hire becomes payable which would need to be considered in the context of any financing. The Owner
should make sure that no early delivery, or delivery before a certain period, is allowed in the event that it does not have a back-
to-back right under the Charter.
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Another important aspect to note under the Shipbuilding Contract is the provision on delays in construction. The Builder will
normally have a grace period following the scheduled delivery date (as this date may be extended due to permissible delays,
such as force majeure events or delays caused by the Owner) during which no liquidated damages are payable. At the end of this
period, if the vessel still has not been delivered, the Builder starts to incur liquidated damages per day of delay, which will be
capped to a certain amount of days. Once this cap is reached, the Owner will have the right to terminate the Shipbuilding
Contract. The Owner will want to match the delay and delivery provisions under the Charter as closely as possible to those under
the Shipbuilding Contract. The Owner will also want to avoid a situation whereby they incur liquidated damages under the

Charter with no corresponding right for compensation under the Shipbuilding Contract.

It will be important that the Owner should be able to cancel the Shipbuilding Contract for delay in delivery under the
Shipbuilding Contract in circumstances where the Charterer is able to cancel for delay in delivery under the Charter, but even
where this is achieved the Owner may still be exposed to Charterer’s claims for damages for non-delivery (subject to any

provisions enabling the Owner to provide substitute tonnage).

PERMISSIBLE DELAYS

The Shipbuilding Contract will provide for the delivery date to be adjusted by permissible delays which will include, for example,
force majeure delays and those due to modifications and to the Owner’s default. Such permissible delays will automatically
extend the scheduled delivery date of the vessel without liability to the Builder. The Owner will naturally want the delivery date
under the Charter to be extended in case of permissible delays under the Shipbuilding Contract, or else they may face the risk of

cancellation of the Charter or having to pay liquidated damages without a corresponding right against the Builder.

Since modifications resulting in the permissible delays may originate from the
Charterer or from changes in mandatory rules, the Charterer should in these "Although unusual in

circumstances be prepared to agree to delay the cancellation date under the Charter. ordinary maritime

Understandably, the Charterer will rightly insist on not taking any risk of the Owner construction projects,

the Chart t
default/delay under the Shipbuilding Contract so this will have to be managed by the € arterer may wan

_ _ _ to negotiate a right to
Owner (perhaps by allowing a window between the cancellation date under the .
defer the delivery of

Shipbuilding Contract and the date under the Charter). the vessel under the
Charter as a number of
ACCEPTANCE OF THE VESSEL ¢
actors may delay or
alter a wind farm
construction

programme."
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Ideally for the Owner, the criteria for technical acceptance of the vessel under the Shipbuilding Contract and the Charter will be
aligned to avoid the risk of the Owner taking delivery before the vessel is accepted into service under the Charter and hire
becomes payable under the Charter, although noting that the Charter may not provide for delivery ex-yard but rather on site.
However, an important point of negotiation between the Owner and the Charterer will be the provisions in the Charter for
refusal of delivery by the Charterer. There will be provisions in the Shipbuilding Contract prohibiting the Owner refusing delivery
by reason of minor non-conformities, and thus the Owner will seek to mirror these in the Charter. The definition of what
constitutes a minor non-conformity under both the Charter and the Shipbuilding Contract will therefore be key in these
negotiations. Noting that it would be in the Owner’s favour if they are the same or, alternatively, if the definition under the

Charter is wider it will avoid a different interpretation under the two documents.

CONCLUSION

While we have highlighted some of the key contractual considerations above, shipowners looking at building and chartering
offshore wind vessels should be aware of other important considerations concerning the financing and bankability of a project.
The financing available will depend to a large extent on the employment of the vessel but the options available to an Owner are
broad and include ECA-approved financings, pure project financing structures as well as capital markets/funds where the
financiers view the vessel financing as supporting the infrastructure projects. However, for each financier or investor the

bankability issues will be key, which we will address in a separate article.
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The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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