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There are a number of situa�ons where it is important to establish the exact date when a contract of employment has come to

an end. There have been several cases where this date has been an issue due to a dispute as to whether an employment tribunal

claim had been filed in �me that is within three months of the effec�ve date of termina�on of employment. In the case of Gisda

Cyf v Barra�, a dismissal le�er was not deemed to have taken effect un�l the employee returned home and read the le�er a few

days a�er it arrived. She had not deliberately avoided opening or reading the le�er and therefore her unfair dismissal claim was

correctly presented within three months of her termina�on date.

There are also cases where the date of termina�on is crucial to the employee establishing the right to a contractual sum. In

Société Générale v Geys the date that the contract came to an end meant the difference between the depar�ng employee

receiving a termina�on payment of €7m rather than one of €12m. The bank’s staff handbook contained a payment in lieu of

no�ce (“PILON”) clause, which reserved the bank’s right to terminate G’s employment at any �me with immediate effect by

making a payment in lieu of no�ce or, if no�ce had already been given, the balance of his no�ce period. G was summarily

dismissed on 29 November 2007, in breach of the terms of the contract. On 18 December 2007, the bank paid into his bank

account the correct sums due to him under the PILON clause. On 2 January 2008, G’s solicitors wrote to the bank saying that he

had decided to affirm his contract and requested further details of the termina�on payment. On 4 January 2008, the bank wrote

to G confirming that it had given no�ce to terminate his employment with immediate effect on 29 November 2007 and that his

PILON had been paid into his bank account on 18 December 2007.

G brought claims for wrongful dismissal and breach of contract, asser�ng that his employment did not terminate un�l 6 January

2008 when he was deemed to have received the bank’s le�er of 4 January, meaning he was en�tled to a termina�on payment of

more than €12m. The bank’s case was that the contract was terminated on 29 November 2007, meaning G was en�tled to a

termina�on payment of no more than €7m.

The Supreme Court held that, where an employer repudiates a contract of employment, the contract will end only when the

employee elects to accept the repudia�on. The contract does not come to an end immediately on repudia�on. G’s employment

did not terminate un�l he received the bank’s le�er of 4 January 2008 confirming that it had exercised the PILON clause in the

handbook, on 6 January 2008. He was therefore en�tled to be paid the higher sum.
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The latest case to look at this issue was Newcastle upon Tyne NHS Founda�on Trust v Haywood. The Trust sent a le�er to H

termina�ng her employment by reason of redundancy with 12 weeks’ no�ce on 20 April 2011. H was out of the country on

holiday. The Trust sent the le�er by recorded delivery. H’s father-in-law collected the le�er from the Post Office on 26 April and

le� it at her home the same day. H arrived back from holiday in the early hours of 27 April and did not read the le�er un�l about

8.30am on 27 April.

The Court had to decide whether the no�ce of termina�on expired a�er H’s 50th birthday on 20 July 2011, as she was then

en�tled to a significantly higher pension. The Trust had to have given no�ce of termina�on by 26 April for the lower pension to

be payable.

The case reached the Supreme Court. The Trust argued that no�ce was given, and therefore no�ce only started to run when the

le�er was delivered i.e. when it would have arrived in the ordinary course of post. H argued that no�ce was not given un�l the

le�er came to her a�en�on and she had had a reasonable opportunity to read it. On that basis, no�ce only started to run on 27

April and expired on 20 July, her 50th birthday. The Supreme Court, by a majority, agreed with H. In the absence of an express

contractual term dealing with the situa�on, no�ce of termina�on is only effec�ve when it comes to the employee’s a�en�on

and they have had a reasonable opportunity to read it. As a result, H had s�ll been employed on her 50th birthday and was

en�tled to an enhanced early re�rement pension.

IMPL ICAT IONS FOR EMPLOYERS

Where an employer needs to ensure that employment will terminate by a par�cular date, it is obviously best to hand the le�er

containing the no�ce of termina�on to the employee personally.

If no�ce is posted it is always open to an employer to specify in the employment contract how no�ce must be given and when it

takes effect. If H’s contract had said that wri�en no�ce will be deemed to be served 48 hours a�er it has been sent by first class

post the Trust would have been able to terminate her contract before her 50th birthday and avoid triggering her en�tlement to

the higher pension. However, that will only work from a contractual viewpoint. It will not assist in cases like Gysda Cyf where an

employment tribunal has to decide the effec�ve date of termina�on in order to work out if the employees has the two years’

service needed to bring an unfair dismissal claim. In such cases termina�on is only effec�ve once the employee has read the

le�er (unless they have deliberately avoided doing so), regardless of what the contract says.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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