
" A l l  U S  “ p e r s o n s ”  t h a t ,

a s  o f  t h e  e n d  o f  t h e i r

2 0 1 9  f i s c a l  y e a r,

o w n e d ,  d i r e c t l y  o r

i n d i r e c t l y ,  1 0 %  o r  m o r e

o f  t h e  v o t i n g  s e c u r i t i e s

o f  a n  i n c o r p o r a t e d

f o r e i g n  e n t e r p r i s e  o r  a n

e q u i v a l e n t  i n t e r e s t  i n

a n  u n i n c o r p o r a t e d

f o r e i g n  e n t e r p r i s e  m u s t

f i l e  a  B E - 1 0  w i t h  t h e

B E A  b y  e i t h e r  M a y  2 9

o r  J u n e  3 0  o f  2 0 2 0 ,

d e p e n d i n g  o n  t h e

o r g a n i z a t i o n ’s  s i z e . "

D E A D L I N E
A P P R O A C H I N G  F O R  U S
D I R E C T  O R  I N D I R E C T
I N V E S T M E N T  A B R O A D
13 MAY 2020 ARTICLE

Ever y f ive years ,  the Uni ted S ta tes  Bureau of  Economic Analys is  ( the “BEA”)  co l lec t s  mandator y

repor ts  f rom al l  US persons,  inc luding corporat ions,  who own or  contro l  more than 10% of  the

vot ing secur i t ies  o f  a fore ign bus iness .  The BEA uses  th is  in format ion to prepare s ta t i s t i ca l  repor ts

on the heal th  of  the US economy and i t s  ro le  in  the g lobal  marke tp lace.  Th is  repor t ing requirement

impacts  mos t  US companies  that  own fore ign ent i t ies ,  inc luding those that  own Marshal l  I s lands

and L iber ian sh ip-owning companies .

As this deadline rapidly approaches, affected organiza�ons must know what the US

government requires in the filing, the penal�es for failing to comply, and where to

turn for assistance to meet these requirements.

To remain compliant, all US “persons” that, as of the end of their 2019 fiscal year,

owned, directly or indirectly, 10% or more of the vo�ng securi�es of an incorporated

foreign enterprise or an equivalent interest in an unincorporated foreign enterprise

(a “Foreign Affiliate”) must file a Benchmark Survey of US Direct Investment Abroad

(the “BE-10”) with the BEA by either May 29 or June 30 of 2020,¹ depending on the

organiza�on’s size. US “persons” include, generally, any individual, branch,

partnership, associated group, associa�on, estate, trust, corpora�on or other

organiza�on that resides in, or is subject to the jurisdic�on of, the Unites States. US

persons subject to BE-10 requirements are referred to as “Reporters.” Reporters do

not have to disclose foreign affiliate private funds on their BE-10 if both:

(1) the private fund does not own, directly or indirectly through another business

enterprise, an “opera�ng company”—a business enterprise that is not a private fund

or a holding company—in which the consolidated Reporter owns at least 10% of the

vo�ng interest; and

(2) if the Reporter owns the private fund indirectly (through one or more other business enterprises), there are no

“opera�ng companies” between the consolidated Reporter and the indirectly-owned foreign private fund.
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A Reporter’s 2020 BE-10 filing covers ac�vi�es for the fiscal year 2019 and discloses for itself and its Foreign Affiliates: its legal

iden�ty, sales and employment data, contract manufacturing services, financial and opera�ng data, and export and import

business, along with investments and transac�ons between the Reporter and its Foreign Affiliates. All informa�on contained in

the BE-10 filing will be maintained according to strict confiden�ality guidelines.

The BE-10 is comprised of five forms, and persons must complete two of those forms, as applicable, in rela�on to its Foreign

Affiliate. Which forms must be filed depends on whether the investment is majority or minority owned businesses, and the

amount of the US person’s (1) total assets, (2) sales or gross opera�ng revenues excluding sales taxes or (3) net income a�er

provision for US income taxes. A US person who had no foreign affiliates during its 2019 fiscal year but is contacted by the BEA to

file a BE-10, must file a “BE-10 Claim for Not Filing.”

Persons who file fewer than 50 sets of forms (not coun�ng “BE-10 Claim for Not Filing”) must submit their BE-10 by May 29,

2020. Persons who file 50 or more sets of forms (not coun�ng “BE-10 Claim for Not Filing”) must submit their BE-10 by June 30,

2020. Reporters who will need more �me to comply must make a request from the BEA, which may grant an extension to as late

as August 31, 2020. Failure to make a required BE-10 filing may result in civil penal�es, such as a fine, and a court order

manda�ng that a Reporter make their report and, if an individual, may be imprisoned for not more than one year, or both.

Watson Farley & Williams is available to assist with the required forms and any deadline extensions that may be necessary due

to COVID-19.

Zachary Farley, a former associate in our New York office, also contributed to this ar�cle.

 

[1] We are advised by the BEA that the filing deadlines are not affected by the COVID-19 pandemic, though the agency is

gran�ng Reporters extensions to August 31, 2020 on a relaxed, case-by-case basis.
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All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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